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1910.] DIGEST OF RECENT VIRGINIA DECISIONS. 49 

Neb. 610; Willis v. Lance, 28 Ore. 371; People v. Thiede, 11 Utah 
241; Stiles v. Estabrooks, 66 Vt. 353; Perrin v. State, 81 Wis. 135; 
Tourtelotte v. Brown, 1 Colo. App. 408; Griffith v. Diffenderffer, 50 
Md. 466; Ross v. M., etc., R; Co., 102 Minn. 249; Washington v. State, 
17 Tex. Ct. of App. 197; Denniston v. Philadelphia Co., 161 Pa. St. 
41; Wendt v. Chi., etc., R. Co., 4 S. Dak. 476; Nash v. McNamara, 
— Nev. — , 93 Pac. 405; State v. Zeilman, 75 N. J. L. 357. According 
to what is known as the English rule, a witness on cross-examination, 
may be examined as to every issue in the case, regardless of whether 
it was a subject of inquiry on the direct examination or not. This 
rule is followed in a number of the American states, including Mich- 
igan. 8 Ency. of PI. and Pr. 102; Ireland v. C, etc., Ry. Co., 79 
Mich. 163; H. B. L,., etc., Ry. Co. v. Corpening, 97 Ala. 681; News 
Pub. Co. v. Butler, 95 Ga. 559; Blackington v. Johnson, 126 Mass. 
21; Walter v. Hoeffner, 51 Mo. App. 46; Dillard v. Samuels, 25 S. 
C. 318; Smith v. Atl., etc., Ry. Co., 147 N. C. 603; Mask v. State, 32 
Miss. 405. 

This American rule also prevails in West Virginia. See State v. 
Hatfield, 48 W. Va. 561, 37 S. E. 626. J. F. M. 



SUMMERSON v. DONOVAN. 
Jan. 13, 1910. 
[66 S. E. 822.] 

1. Partnership (§ 108*) — Mutual Liabilities of Partners — Right of 
Action against Partner. — A partnership advanced to one of the part- 
ners a sum in excess of his share of the profits, and he gave his note 
to the firm, and subsequently sold his interest in the firm to a co- 
partner. Thereafter the partnership assigned all its assets to a trus- 
tee in liquidation, and there was no settlement between the retiring 
partner and his associates after the giving of the note. Held, that 
an action at law will not lie on the note by the trustee prior to the 
time when the accounts were finally settled. 

Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 157, 
160, 162-166; Dec. Dig. § 108.* 10 Va.-W. Va. Enc. Dig. 891.] 

2. Judgment (§ 713*) — Res Judicata — Issues Determined. — Where a 
partner gave his note to the firm for advances in excess of his share 
of the profits, and he sells his interest in the firm, which assigns its 
assets to a trustee in liquidation, and such trustee before settlement 
of the accounts brings an action at law on the note, the fact that a 
bill by the maker of the note to enjoin the action at law was dis- 
missed is not a finding that the note had been transformed into a 
private debt by the parties after the dissolution of the firm so as to 
bar the defense that an action at law would not lie on the note until 
settlement of the partnership account. 

[Ed. Note. — For other cases,. see Judgment, Dec. Dig. § 713.* 6 
Va.-W. Va. Enc. Dig. 276.] 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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SO 16 VIRGINIA LAW REGISTER. [May, 

Error to Circuit Court of City of Clifton Forge. 
Action by H. E. Summerson, trustee, against John Donovan. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

R. G. James and Qaarles & Pilson, for plaintiff in error. 

C. M. Lunsford and John T. Dclancy, for defendant in error. 

NOTE. 

This case, although no Virginia or West Virginia cases are cited, 
seems to be the precise converse of the case of Strother v. Strother, 
106 Va. 120, 56 S. E. 170, where it was held that the administrator 
of a deceased partner could not sue the firm at law upon a debt 
arising out of the partnership. The reasoning is the same, and the 
principle the same as that applied in the principal case, where it is held 
that the trustee or representative of the firm cannot sue a partner, 
who has withdrawn from the firm, on a note relating to the firm 
affairs, without a final settlement had. See, also, Wright v- Michie, 
6 Gratt. 354; Aylett v. Walker, 92 Va. 540, 542, 24 S. E. 226. See, 
also, as to actions at law between partners, Newbrau v. Snider, 1 W. 
Va. 153; Logie v. Black, 24 W. Va. 1. 18; Newman v. Ruby, 54 W. 
Va. 381, 386, 46 S. E. 172, and see annotation in 6 Va. Law Reg. 493. 

J. F. M. 



ARENTS v. CASSELMAN & CO. 
Jan. 13, 1910. 
[66 S.-E. 820.] 

1. Brokers (§ 88*) — Employment — Question for Jury. — In an action 
to recover brokers' commissions for the sale of real estate, evidence 
held sufficient to submit to the jury the question whether there had 
been a renewal of the original contract of employment. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 128, 129; 
Dec. Dig. § 88.* 14 Va.-W. Va. Enc. Dig. 178, 253; 1 id. 278.] 

2. Appeal and Error (§ 882*) — Review — Invited Error. — Where an 
instruction given at the instance of defendant is in conflict with cor- 
rect instructions given at the instance of plaintiffs, the defendant 
cannot complain of the error, as it was invited by him. 

[Ed. Note. — For other cases, see Appeal and Error. Cent. Dig. §§ 
3591-3610; Dec. Dig. § 882.* 1 Va.-W. Va. Enc. Dig. 608.] 

3. Appeal and Error (§ 1001*)— Review — Conclusiveness of Verdict. 
— A verdict will net be disturbed where the evidence is ample to 
support it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3928-3934; Dec. Dig. § 1001.* 1 Va.-W. Va. Enc. Dig. 609. et seq.] 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



